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SUPREME COURT OF APPEALS OF VIRGINIA. 



Tompkins v. Poff. 

Nov. 16, 1916. 
[90 S. E. 630.] 

1. Executors and Administrators (§ 17 (7)*) — Right to Appointment 
— Statute. — Under Code 1904, § 2637, providing that, if no executor 
is appointed by a will, or all named refuse, or fail to give bond, the 
court may grant administration with will annexed to the person who 
would have been entitled if there had been no will, and § 2639, pro- 
viding that, where a person died intestate, administration shall be 
granted to distributees who apply with stated preferences, but that 
any distributee may waive in favor of a person designated, and that, 
if no distributees apply within 30 days, administration may be granted 
to creditors or any other person, where deceased died leaving a will, 
but partially intestate, and naming no executor, four of his sons who, 
although devisees under the will, would have been distributees had 
deceased died intestate, were entitled to apply for administration, 
and consequently might waive their right to qualify in favor of an- 
other, designated by them. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Cent. Dig. §§ 57-59; Dec. Dig. § 17 (7).* 5 Va.-W. Va. Enc. Dig. 508.] 

2. Executors and Administrators (§ 35 (1)*) — Removal — Statute. — 
Code 1904, § 2640, allowing a distributee who has not been refused to 
apply and be granted administration after the appointment of a cred- 
itor or other person than a distributee, applies only to the class en- 
titled to be appointed after the expiration of 30 days under § 2639, 
and a distributee who applies for administration and is appointed and 
qualifies, or a person who has been designated by a distributee and 
has qualified, can only be removed for cause, and no further appoint- 
ment can be made until a vacancy occurs in some way recognized by 
law, this not being an undue discrimination, as the statute contem- 
plates a possible preference in favor of those of a class first applying. 

[Ed. Note. — Ror other cases, see Executors and Administrators, 
Cent. Dig. § 227; Dec. Dig. § 35 (1).* 5 Va.-W. Va. Enc. Dig. 515.] 
Sims, J., dissenting. 

Appeal from Circuit Court, Montgomery County. 

Application by Lewis Poff to be appointed administrator of 
the estate of J. W. Poff, deceased, opposed by M. H. Tompkins, 
administrator with will annexed. From an order of the circuit 
court vacating the appointment of M. H. Tompkins and granting 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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letters of administration with will annexed to Lewis Poff, on ap- 
plicant's appeal from an order of the clerk denying the applica- 
tion, M. H. Tompkins, administrator, appeals. Order reversed 
and annulled, and proceeding dismissed. 

Samuel A. Anderson, of Richmond, and W . B. Kegley, of 
Wytheville, for appellant. 

Harless & Colhoun, of Christianburg, and Hall, Woods & 
Coxe, of Roanoke, for appellee. 

Whittle, J. The object of this writ of error is to obtain 
a reversal of the order of the circuit court of Montgomery 
county vacating the office of plaintiff in error, M. H. Tompkins, 
as administrator with the Will annexed of J. W. Poff, de- 
ceased, and appointing Lewis Poff administrator in his stead. 

The material facts are these: On June 7, 1915, J. W. Poff died 
testate as to part of his estate and intestate as to the residue, but 
he named no executor of the will. Three days after his death 
the will was admitted to probate by the clerk of the circuit court 
of the county, who at the same time, on motion of John H. Poff, 
Roy A, Poff, James C. Poff, and Christie H. Poff, four of the 
sons of the deceased, appointed plaintiff in error administrator 
with the will annexed. The clerk also designated appraisers who 
appraised the personal estate of J. W. Poff, which was taken 
charge of by the administrator. 

Decedent was survived by his widow, Nancy Poff, and the 
following children and grandchildren, viz. : The four sons men- 
tioned above and William H. Poff, A. E. Poff, and Lewis Poff, 
sons, and Pauline Nolly and Ella P. Pritchott, daughters ; also 
three infant children of Nora Dixon, a deceased daughter. 
Shortly after the qualification of the administrator the three last 
named sons gave notice that on June 19, 1915, they would pro- 
ceed by motion before the clerk of the court to have the author- 
ity of the administrator revoked, and Lewis Poff appointed ad- 
ministrator in his stead. The administrator attended at the time 
and place appointed, but none of the parties appeared. On that 
occasion the widow and daughters of decedent addressed writ- 
ten requests to the clerk not to revoke the authority of the ad- 
ministrator, as they desired him to administer on the estate. 

On June 28, 1915, William H. Poff served notice on the ad- 
ministrator that on July 1, 1915, he would move the judge of 
the circuit court of the county to revoke the administrator's au- 
thority and grant letters of administration to him; but the judge, 
after hearing the evidence, overruled that motion. Thereupon 
William H. Poff, A. E. Poff, and Lewis Poff appeared before 
the clerk and noted an appeal from the order appointing plaintiff 
in error administrator, but failed to prosecute that appeal. And 
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finally, on August 7, 1915, Lewis Poff again applied to have him- 
self appointed administrator. From an order of the clerk deny- 
ing the application he repealed to the circuit court, which entered 
the order under review vacating the appointment of the plaintiff 
in error and granting letters of administration with the will 
annexed to Lewis Poff. 

The case virtually depends upon the construction of sections 
2637, 2639 and 2640 of the Code of 1904. 

[1] It is provided by section 2637 that: 

"If there be no executor appointed by the will, or if all the ex- 
ecutors therein named refuse the executorship, or fail, when re- 
quired to give such bond, which shall amount to such refusal, 
the said court; or clerk, may grant administration, with the will 
annexed, to the person who would have been entitled to admin- 
istration if there had been no will, upon his taking such oath 
and giving such bond." 

Section 2639 provides that where a person dies intestate: 

".Administration shall be granted to the distributees who ap- 
ply therefor, preferring first the husband or wife, and then such 
of the others entitled to distribution as the court or clerk shall 
see fit. But any of the said distributees may at any time waive 
their right to qualify in favor of any other person to be desig- 
nated by them. If no distributees apply for administration with- 
in thirty days from the death of the intestate, the court or clerk 
may grant administration to one or more of the creditors, or to 
any other person." 

It is contended by the defendant in error that because the four 
sons of J. W. Poff, on whose motion plaintiff in error was ap- 
pointed administrator with the will annexed, were devisees un- 
der testator's will, they were not entitled to administration them- 
selves, and therefore could not designate any other person to be 
appointed in their stead. 

Thjs contention is in conflict with section 2637 of the Code, 
as construed by this court in Smith v. Lurty, 107 Va. 548, 59 S. 
E. 403. In that case the executor named in the will was per- 
mitted to resign; and thereupon the widow moved the court to 
grant her letters of administration with the will annexed, and, 
alternately, should that request be denied, to grant administra- 
tion to her nominee. The motion was opposed by Susie Smith, 
a devisee and legatee under the will (but who would not have 
been a distributee in case of intestacy), who moved the court 
to grant administration to the curator of the estate. The next 
of kin (the brothers and sister of testator, who died leaving no 
descendants) did not oppose the appointment of the widow, but 
asked, in the event her motion was denied, that administration 
be granted to the husband of testator's sister. These motions 
were heard together, and — 
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"the court overruled the motions of the widow and Susie Smith, 
respectively, sustained the motion of the brothers and sister of 
the testator, and appointed the husband of the latter administra- 
tor with the will annexed." 

Buchanan, J„ observes : 

"By section 2639 it is provided that, where a person dies in- 
testate, 'administration shall be granted to the distributees who 
apply therefor, preferring first the husband and wife, and then 
such of the others entitled to distribution as the court or clerk 
shall see fit. But any of the said distributees may, at any time, 
waive the right to qualify in favor of any other person to be 
designated by them. If no distributees apply for administration 
within thirty days from the death of the intestate, the court or 
clerk may grant administration to one or more of the creditors, 
or to any other person." 

It was conceded in that case that the widow, if a suitable per- 
son, would have had the preferable right to qualify as adminis- 
trator of her husband with the will annexed. But the action of 
the trial court in refusing her administration was upheld on the 
ground of her hostility to Miss Smith, the principal devisee and 
legatee, and also because both as plaintiff and defendant she 
was engaged in litigation with the curator, asserting title to 
property which her husband had attempted to dispose of by his 
will. The court was furthermore of opinion, for the reasons 
stated, that having been refused the right to qualify herself, 
she could not designate a substitute to be appointed. The court, 
moreover, agreed with the circuit court in its refusal to permit 
Miss Smith to designate an appointee, because, though a de- 
visee and legatee under the will, she was a stranger in blood 
to the testator, and therefore would not have been a distributee 
in case of intestacy. For, says the court, "the word 'distribu- 
tees,' as used in the sections quoted, clearly means those who 
would be entitled under the statute of distribution to the per- 
sonal estate of the decedent if he had died intestate. Not be- 
ing a. distributee, she had no preferable claim to be appointed 
administrator, nor preferable right to designate another to be 
so appointed under the statute." 

Conversely, it is plain that the four sons of J. W. PofF, on 
whose motion appellant was appointed administrator, although 
devisees and legatees under the will, would have been distribu- 
tees had testator died intestate, and by the terms of the statute 
were entitled to apply for administration themselves, and con- 
sequently might "at any time waive their right to qualify in 
favor of any other person to be designated by them." 

[2] Reading sections 2637 and 2639 together, it is clear, we 
think, that a distributee who applies for administration and is 
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appointed and qualifies can only be removed for cause, and that 
the same principle applies to an appointee in whose favor a 
distributee waives his right to qualify. By substitution such 
person is clothed with all the rights of the distributee and oc- 
cupies the same plane. When, therefore, the appointment, 
either of a distributee or of some other person designated by 
him, has been made, and the appointee has qualified, the power 
of the court or clerk is exhausted, and no further appointment 
can be made until a vacancy occurs in the office in some way 
recognized by law. 

The suggestion that such construction unduly discriminates 
between distributees of the same class is without merit. The 
statute contemplates a possible preference in favor of suitable 
distributees in the order in which they apply for appointment; 
and to the diligent in this instance, as in others, the maxim, "Qui 
prior est tempore, prior est jure," applies. 

Nor do we consider that the interpretation placed on section 
2639 is in any way affected by section 2640. As we have seen, 
the concluding sentence of section 2639 reads : 

"If no distributees apply for administration within thirty days 
from the death of the intestate, the court or clerk may grant 
administration to one or more of the creditors, or to any other 
person." 

By act approved December 10, 1903 (Acts 1902-04, pp. 593, 
594), the following words were incorporated in section 2639: 

"But any of the said distributees may at any time waive their 
right to qualify in favor of any other person to be designated 
by them." 

It will be perceived that, after the amendment, section 2639 
dealt with two classes of persons who were eligible to appoint- 
ment as administrators: (1) To distributees who applied 
therefor or to any other person in whose favor any of the said 
distributees at any time waived their right to qualify; and (2) 
to one or more of the creditors or any other person after the 
expiration of 30 days from the death of the intestate. Appellee 
relies on the following provision in section 2640 (which, in that 
respect, has remained without change since the Code of 1849) 
to maintain their right to the administration : 

« if. if. * jf j a fter administration is granted to a creditor or 
other person than a distributee, any distributee who shall not 
have before refused shall apply for administration, there may 
be a grant * * * of administration, after reasonable notice 
to such creditor or other person, in like manner as if the former 
grant had not been made ; and the said' former grant shall there- 
upon cease." 

The history of the legislation as well as the language just 
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quoted shows that it was intended to apply only to persons in- 
cluded in class "(2)" and not to those enumerated in class 
"(1)" of section 2639, as amended. There could be no doubt 
of the correctness of this interpretation of section 2640 prior 
to the amendment of December 10, 1903, enlarging the class 
of eligibles to appointment within 30 days from the death of 
the intestate, because there was no other class to which it could 
apply. And it would be unreasonable to presume, without some 
change of language, a legislative purpose to emasculate the im- 
portant amendment carried into section 2639. The natural and 
ordinary meaning of the words "waiving a right in favor of 
another" imports an investiture of such other- with the right 
waived ; and it is not to be supposed that the Legislature would 
confer a right on a class, introduced in the law for the first 
time, by one section merely to deprive them of that right by 
the following section. 

In the instant case four out of seven of testator's sons within 
30 days from the death of their father applied for adminis- 
tration on his estate in behalf of plaintiff in error, M. H. 
Tompkins, and waived their right to qualify in his favor. 
This right, by the express terms of the statute, they had the 
privilege to exercise "at any time." The incumbent was like- 
wise the choice of the wife, who is first to be preferred, and 
both daughters of the decedent. His fitness for the office of 
administrator is not questioned in this record, his eligibility to 
appointment is plain, and under the evidence his authority as 
administrator ought not to have been revoked. 

For these reasons, the order of October 6, 1915, granting 
letters of administration with the will annexed of J. W. Poff to 
defendant, in error, Lewis Poff, and revoking the appointment 
of the plaintiff in error, M. H. Tompkins, as such administra- 
tor, is erroneous, and must be reversed and annulled, and said 
proceeding dismissed, with costs to the plaintiff in error against 
the defendant in error both in the circuit court and in this court. 

Reversed. 

Sims, J. (dissenting). My understanding of the contention 
of the defendant in error is that the four sons of decedent, on 
whose motion the plaintiff in error, M. H. Tompkins, was ap- 
pointed administrator with the will annexed, were not entitled 
to any share of the personal estate, for the reason that all of 
the real estate was devised to them, which was an advance- 
ment to them, and exceeded in value their share of the whole 
estate; that, because they were not entitled to any share of the 
personal estate, they were not interested therein, and were not 
"distributees" of the decedent within the meaning of section 
2639 of the Code of Virginia ; and that therefore they were not 
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entitled to administer themselves, and hence were not entitled 
to designate any other person to be appointed in their stead, un- 
der such statute. 

The question thus raised, whether, in addition to being of the 
class that ordinarily takes under the statute of distribution a 
share of the personal estate, a person must also in fact take a 
share in such estate as distributee, in order to come within the 
meaning of section 2639 so as to. be a "distributee," is, I think, 
an open question in Virginia. 

I cannot agree with the view expressed in the above opinion 
that the case of Smith v. Lurty, 107 Va. 548, 59 S. E. 403, con- 
strues section 2637 or section 2639 of the Code to mean that 
one having no beneficial interest in the estate is a "distributee" 
within the meaning of those sections. That question was not 
involved in that case so far as I can discover. On the contrary, 
the' court therein, in referring to the "brothers and sister," of 
the decedent whose designee the court held entitled to qualify 
stated : 

"They were interested in the decedent's estate, were clearly 
within the meaning of the statute, and the court did not err in 
granting letters of administration to the person designated by 
them, under the facts of the case." (Italics mine.) 

And in the instant case this question is not involved, because 
the widow and daughters, who were distributees, having in fact 
a beneficial interest in the personal estate also, subsequently to 
his qualification designated M. H. Tompkins as the person 
they wished to administer on the estate. 

The question presented to this court for decision in the in- 
stant case, as I understand it, is : 

(1) What is the right of a distributee, who is beneficially in- 
terested in the personal estate of the decedent, with respect to 
grant to him of administration upon his applying therefor, 
after administration has been granted to a designee of other 
distributees alike beneficially interested in such estate? 

Section 2637 of the Code of Virginia places the case of qual- 
ification of an administrator c. t. a. on the same footing quoad 
the persons entitled to qualify as an administrator of an intes- 
tate— i. e., as fixed by section 2639. 

Section 2639 is as follows : 

"Administration shall be granted to the distributees who ap- 
ply therefor, preferring first the husband or wife, and then 
such of the others entitled to distribution as the court or clerk 
shall see fit. But any of said distributees may at any time 
waive their right to qualify in favor of any other person to be 
designated by them. If no distributee apply for administration 
within thirty days from the death of the intestate, the court or 
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clerk may grant administration to one or more of the creditors, 
or to any other person." (Words in italics added to the statute 
by Acts 1902-04, p. 594). 

Section 2640 is, so far as relevant, as follows : 

" * * * If, after administration is granted to a creditor or 
other person than a distributee, any distributee who shall not 
have before refused shall apply for administration, there may 
be a grant of * * * administration, after reasonable notice 
to such creditor or other person, in like manner as if the former 
grant had not been made; and the said former grant shall 
thereupon cease. 

Sections 2639 and 2640 should be construed together. 

Section 2639 expressly provides that: 

Only in case "no distributees apply for administration within 
thirty days from the death of the intestate" can the court or 
clerk grant administration to "any other person" than a distrib- 
utee. 

Section 2640 provides expressly that : 

In case of grant of administration to "any other person," if 
thereafter "any distributee * * * shall apply, * * * there 
may be grant of * * * administration, * * * in like man- 
ner as if the former grant had not been made; and the said 
former grant shall thereupon cease." 

It seems to me that section 2639 gives to each and all of the 
distributees mentioned therein when the court or clerk may 
think fit the right, in turn, to apply for grant of administration 
— first the husband or wife, and after them all of such others 
as are "entitled to distribution." 

It seems to me that the right of a designee under the statute 
to qualify, by the plain terms of the statute law itself, is, as 
provided by section 2639, upon condition that "no distributees 
apply for administration within thirty days from the death of 
the intestate," and, as provided by section 2640, upon condition 
that if after administration has been granted to him any distrib- 
utee who shall not have before refused shall apply for admin- 
istration, "there may be grant of administration" to any such 
distributee "in like manner as if the former grant had not been 
made; and the said former grant shall thereupon cease." 

It is true that under the amendment to section 2639 above 
italicized "any * * * distributees, may at any time waive 
their right to qualify in favor of any other person to be desig- 
nated by them;" but clearly they can waive only their own 
right, and not that of other distributees. Therefore, in a con- 
test between a distributee who has not waived such right (be- 
ing also thought by the clerk or court to be a "fit" person) and 
"any other person" (although the latter may be a "designee" 
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as above defined), for grant of administration, this amendment 
seems to have no application. 

It will be noted that the amendment under consideration was 
incorporated into the body of section 2639, and that it uses the 
language "any other person" in the amendment itself as de- 
scriptive of a designee in whose favor any distributees may 
waive their right to qualify, which very language, to wit, "any 
other person," is used in the subsequent portion of section 2639 
as descriptive of those other than distributees who may be per- 
mitted to qualify in a certain event, namely, under section 
2639, "any other person" than a distributee may be permitted to 
qualify only in the event that no distributee apply for adminis- 
tration within 30 days from the death of the intestate, and as 
descriptive of those other than distributees whose qualification, 
after it has been granted, must give way in favor of any dis- 
tributee applying for grant of administration, namely, under 
section 2640, in the event that after administration is granted 
to any other person than a distributee any distributee who shall 
not have before refused shall apply for administration. I can- 
not escape the conviction that the Legislature used the language 
"any other person" with the same meaning in the different 
places in which it occurs in sections 2639 and 2640, or must 
be held by the courts to have done so. I think the proper rule 
for courts to pursue is to let the Legislature speak for itself, 
when the language of a statute as enacted is clear, and that no 
construction ought to be allowed against its plain meaning, un- 
less the consequences are such as to contravene a paramount 
law, or are repugnant to common reason or natural equity. 
Commonwealth v. Gaines, 2 Va. Cas. (4 Va.) 172. See to 
same effect Ryan v, Krise, 89 Va. 729, 17 S. E. 128; Price v. 
Harrison, 31 Grat. (72 Va.) 114, 117, 118; Johnson v. Mann, 
77 Va. 265. The same rule holds in reference to the inquiry as 
to what falls within the equity of a statute. As said by Burks, 
J., in the case of Price v. Harrison, supra, where there was an 
amendment of a statute by the insertion of certain new lan- 
guage : 

"Where the language is free from ambiguity, and the inten- 
tion plainly manifested by it, there is no room for construction. 
The general rule is that a legislative act should be read accord- 
ing to the ordinary and grammatical sense of the words. * * * 

"It was observed by Lord Tenterden that: 'There is always 
danger in giving effect to what is called the equity of a statute ; 
it is much safer and better to rely on and abid by the plain 
words, although the Legislature might have provided for other 
cases, had their attention been directed to them.' 6 B. & C. 
474." 
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Hence, while it is true that the amendment of section 2639 
above referred to brings within the operation of such statute a 
new class of persons, in addition to "class 2," and in addition 
to "class 1," referred to in the opinion above, namely, design- 
ees of distributees, the statute itself does not give to such de- 
signees all of the rights of distributees. It is true that, look- 
ing alone to the interest of designees, the equity of the statute 
would seem to call for the designee of distributees being al- 
lowed to occupy the same position in all respects as the dis- 
tributees who waive their right to qualify in favor of such de- 
signees, and it may be that the Legislature would have so pro- 
vided had their attention been directed to the qualified rights 
given designees of distributees by the incorporation of the 
amendment in the body of section 2639 and by the use of the 
language which was used; on the other hand, it may be that 
the Legislature might not have been willing to so provide. 
Clearly the statute itself as amended does not in terms go that 
far. 

Again, under this statute, section 2639, and also under sec- 
tion 2640, we see that all distributees, mentioned therein when 
the court or clerk may think fit, are given the rights above re- 
ferred to with respect to applying themselves for grant of ad- 
ministration and of designating "any other person" in whose 
favor they waive their right to qualify. A proper construction 
of these statutes, or of either of them, requires, therefore, that 
we must not lose sight of, but look also to, the interest of a 
distributee applying for grant of administration. To give the 
meaning to the statute contended for in favor of designees 
would destroy the rights of other distributees, who have not 
waived their rights in favor of any designee, given such dis- 
tributees by the express terms of the statute in both sections 
under consideration. 

It is true that the statute contemplates a possible preference 
in favor of suitable distributees in the order in which they ap- 
ply for appointment, and that to the diligent in such instance, 
as in others, the maxim, "Qui prior est tempore, prior est jure," 
applies, as between distributees; but as to "any other person" 
the statute itself expressly sets apart a time, sufficiently brief, 
in which the minds of those concerned may be left undisturbed 
by the need for haste in turning from paying a decent respect 
to the memory of the dead to litigation over his estate, before 
any other than a distributee shall be allowed to qualify on the 
estate. 

In the case before us another person than a distributee qual- 
ified within three days after the death of the intestate. This 
circumstance, while of no determining importance with regard 
to the question we have under consideration, demonstrates the 
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wisdom of the statute in effect forbidding any qualification of 
"any other person" than a distributee before the expiration of 
such 30-day limit. The qualification of distributees within this 
limit is permitted out of necessity, since the exigencies of the 
situation of the estate may require it in some cases, and the 
distributees in the nature of things know each other and their 
fitness to administer upon the estate. But as to "any other per- 
son," the designee of one or more distributees, it would not be 
reasonable to assume tliat all distributees would be informed 
as to his fitness for the trust, and it would not be in consonance 
with the policy of the statute in giving the 30-day rest period 
to require that all distributees should be on the alert during 
such period to inform themselves in regard to such fitness of 
other persons than distributes who might chance to be desig- 
nated by other distributees, and that all distributees should keep 
themselves in readiness for urging such nonfitness of any such 
designees or making application in person for grant of admin- 
istration, before the clerk or court, from the very instant of the 
death of the intestate, under pain of losing their own right 
of designating some person to qualify or of later applying for 
qualification themselves — rights expressly given them by the 
statute. 

In the case before us, M. H. Tompkins, first allowed to qual- 
ify as administrator with the will annexed, in addition to being 
the designee of the four younger sons of the decedent, was the 
subsequent designee of the widow and daughter of the dece- 
dent, but was not himself a distributee of the estate. After 
such administration was granted, Lewis Poff, a son and dis- 
tributee of the estate and beneficially interested therein, applied 
for grant of administration, and by the order of court com- 
plained of was appointed administrator, and the former grant 
of administration to Tompkins was vacated. I think this was 
in accordance with the statute law of the state on the subject, 
and that the action of the court below should be affirmed. 

Note. 

Executors and Administrators — Right to Appointment as between 
Designee and Distributees.— What is the right of a distributee, who 
is beneficially interested in the personal estate of the decedent, with 
respect to grant <to him of administration upon his applying therefor, 
after administration has been granted to a designee of other distribu- 
tees alike beneficially interested in such estate? By the substitution 
of a designee is such designee clothed with the rights of the party 
in whose place he stands, the one who has waived his right in favor 
of the designee? Section 2639 provides that " * * * any of the said dis- 
tributees may at any time waive their right to qualify in favor of 
any other person to be designated by them." This excerpt is an amend- 
ment to the old statute. The latter part of the same section provides 
that "If no distributee apply for administration within 30 days from 
the death of the intestate, the court or clerk may grant administra- 
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tion to one or more of the creditors, or to any other person." Section 
2640. provides that "in case of grant of administration to any other 
person, if thereafter any distributee * * * shall apply * * * 
there may be grant of * * * administration, * * * in like man- 
ner as if the former grant had not been made; and the said former 
grant shall thereupon cease." 

Tompkins v. Poff, 90 S. E. 630, holds that § 2639, after the amend- 
ment, provides for two classes of persons eligible to appointment as 
administrators: (1) To distributees who applied therefor or to any 
other person in whose favor any of the said distributees at any time 
waived their right to qualify; and (2) to one or more of the creditors 
or any other person after the expiration of 30 days from the death 
of the intestate. The dissenting opinion in the principal case main- 
tains that a designee of the distributees cannot claim the right to 
administer the estate against any distributee who has not waived his 
right. In short, the dissenting judge is of the opinion that the in- 
sertion of the amendment into the body of § 2639 is subject to the 
provisions of 2640. It is important to determine the effect of § 2640 
on § 2639. This is aided by statutory history, which shows that, 
previous to the amendment, § 2640 applied only to class two, as stated 
in the prevailing opinion in the principal case, without affecting in 
any way class one. This was clearly the rule before the amendment 
to § 2639 and as the court said * * * "it would be unreasonable to 
presume, without some change of language, a legislative purpose to 
emasculate the important amendment carried into § 2639." 

The phrase "waive a right in favor of another" must be given some 
meaning, the phrase should be construed to mean more than a mere 
waiver. It is clear that a distributee can only waive his own right 
and can by no known rule of law waive the right of another. It is 
conceded that one distributee can apply for and be appointed ad- 
ministrator, although another distributee is discriminated against. 
The waiving of a right in favor of another is more or less a condi- 
tional waiver; an offer to be effective must be accepted. The dis- 
tributee in waiving his right to qualify as administrator in favor of 
another does not waive it absolutely but upon condition that the party 
in whose favor the right is waived accept the nomination. 

The dissenting opinion in the principal case holds that the designee 
has no rights against distributees but can qualify only after all dis- 
tributees have had a chance to become administrators and have 
waived their right. This conclusion relegates designees of distribu- 
tees to the class of creditors, public administrators and parties in 
no way interested in the estate. 

In some jurisdictions statutes give the person primarily entitled to 
administration the right to nominate a person to serve in his place. 
In re Wakefield, 136 Cal. 110, 68 Pa. 499; Strong v. Dignan, 207 111. 
385, 99 Am. St. Rep. 225; Williams v. Neville, 108 N. C. 559. Where 
some or all the persons to whom the statute gives the right to ad- 
minister in nominating for the office of a certain person, whether of 
not he be one of the designated or a stranger, the court will 
usually appoint the person selected by the majority of those entitled. 
Halliday v. Du Bose, 59 Ga. 268. Where the next of kin reside abroad 
it is the duty of the probate court to grant administration to the ap- 
pointee of the next of kin. Smith v. Monroe, 23 N. C. 345; Strong 
v. Dignan, 207 111. 385, 99, Am. St. Rep. 225. Where one is nominated 
by persons who are not next of kin of the decedent it is proper to 
revoke appointment and appoint one designated by the next of kin. 
In re Neidig, 183 Pa. 492. 

L. F. S. 



